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Current Lopics. 


HE defeat of the biennial sessions reso- 
lution in the New York senate, which 

has been accomplished by a very close vote, 
means that the question cannot now reach 


the people for settlement at the polls before | 


November, 1901. It had been passed by the 
preceding legislature, and, according to the 
provisions of the Constitution, it was neces- 
sary that it be indorsed by two consecutive 
legislatures. The action taken seems to us 
wholly indefensible, for the reason that this 
second indorsement would merely have con- 
stituted one of the necessary formalities in 
the process of securing amendment of the 


Constitution. The senate, by its action, has 


declared that it will not permit the people to | 
vote on the proposition which has been | of Jords can more easily spare a member 
favorably passed upon in thirty-nine States | 


of the Union. No matter what may be the 
individual views of members, it would seem 
to be their duty to permit a popular expres- 
We still believe that the 
overwhelming sentiment of the people of the 
State is in favor of biennial sessions; it looks 
as though the opposition thought so too. 
The reform is bound to come; it is only a 


question of time. 


sion on the subject. 


Gov. Roosevelt has vetoed the bill intro- 
duced by Mr. Green, providing that no 
lawyer in this State should ever be com- 


Vor 59 «=No 14. 


judiciary.” 











pelled to wear a wig or gown. The gov- 
ernor gives the following, among other 
reasons for his action: “ The bill is obvi- 
ously and utterly unnecessary. The whole 
subject should be left, and can safely be left, 
where it belongs — to the good sense of the 
This is admirable. The gov- 
ernor’s objections to this sort of legislation 
are exactly those which we made soon after 
its introduction. There never was any 
necessity for the passage of such an act, for 
nobody ever proposed to compel attorneys 
to bewig or begown themselves; nor could 
any court have done so had the desire to do 


so ever existed. 


While the selection of Lord Chief Justice 
Russell to take the place of Lord Herschell 
on both the commissions upon which he was 
engaged —the Venezuelan and the Anglo- 
American commissions —is generally com- 
mended by the London legal press as the 
best the could have 
made, the fact is pointed out and deplored 
that the Court of Appeal is to lose a com- 
mon-law lord justice, and the Queen’s Beneh 
Division its chief. While the absence of a 
chief justice now means no more than the 
absence of any other judge, control having 
disappeared with the common-law 
divisions, it is declared that no judge can be 
spared. The Solicitors’ Journal declares 
there is no such paucity of competent men as 
to make the selection of Lord Russell a 
matter of urgency.. It adds: “ The house 


choice government 


three 


than the Queen’s Bench Division its head, 
and—to mention one name only — Lord 
Macnaghten has qualifications for the post 
which in some respects may be thought to 
surpass those of ‘Lord Russell.” 


A successful cross-examination is one of 
the most difficult and important duties which 
an advocate can perform; it requires a 
knowledge of human nature — of-the springs 
of human action—a subtle and nice dis- 
crimination and a correct knowledge of the 
laws of evidlence. ‘“ When it is not founded 
on materials of contradiction, or directed to 
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obtain some information which the witness 


will be willing to give, it proceeds on the 
assumption that the party interrogated has 
sworn to an untruth or is essentially mis- 
taken in his evidence which he may be 
induced to vary.” But it is often the means 
by which trustworthy evidence is mischiev- 
ously weakened or set entirely aside, or 
injurious to the party conducting the cross- 
examination. 

An eminent instance of this occurred on 
Lord Kenyon’s cross-examination of a wit- 
ness on the trial of Lord George Gordon for 
high treason. The witness testified that a 
certain flag was carried in a procession, when 
he was interrogated as follows: 

Kenyon. “Can you describe the dress of 
this man you saw carrying the flag?” 

A. “I cannot charge my memory; it was 
a dress not worth minding — a very common 
dress.” 

K. “ Had he his own hair, or a wig?” 

A. “If I recollect right he had black hair; 
shortish hair, I think.” 

K. “Was there anything 
about his hair?” 

A. “No; I do not remember anything 
remarkable; he was a coarse looking man; 
he appeared to me like a brewer's servant in 
his best clothes.” 

K. “ How do you know a brewer's servant 
in his best clothes from any other man?” 

A. “It is out of my power to describe him 
better than I do. ‘He appeared to me to be 
such.” 

K. “I ask you by what means you distin- 
guish a brewer’s servant from any other 
man’s?” 

A. “ There is something in a brewer's 
servant different from other men.” 

K. “ Well, then, you can tell us how you 
distinguish a brewer’s servant from any 
other trade?” 

A. “I think a brewer's servant’s breeches, 
and the cut of his coat and stockings, have 
something very distinguishing.” 

K. “ Tell me what in his breeches and the 
cut of his coat and stockings it was by which 
you distinguished him?” 

A. “I cannot swear to any particular 
mark.” 


remarkable 





7 eo 


This witness undoubtedly told the truth, 
Yet it is related that he was hooted from the 
witness box, as if he had sought to impose 
upon the jury. Erskine, who was engiged 
with Kenyon in the case, in his address to the 


jury, adroitly took advantage of the tenipo- 
rary prejudice. 

“ You see,” said he, “ gentlemen, by what 
strange means villainy is detected.” 

Lord Kenyon had been at the bar but a 
short time when that trial took place, and 
this cross-examination alone established his 
reputation as an advocate. 

It is frequently the case that cross-exam- 
inations tend to injure instead of benefit the 
party conducting them. It was a remark of 
a distinguished judge, who had _ presided 
many years at nisi prius trials, that more 
cases were injured by cross-examinations 
than were benefited by them; that he had 
frequently seen cases tried where a party was 
almost certain of sustaining his cause of 
action defeated by a long and what he 
deemed close cross-examination. 

An amusing instance of this kind occurred 
at a trial which took place some years ago 
at Rochester, before the late Thomas A. 
Johnson, for many years a judge of the 
Supreme Court of the seventh judicial dis- 
trict, and distinguished for his learning and 
judicial ability. At the trial the counsel for 
the defense attempted to impeach a witness 
very dangerous for his case, by showing on 
the that he was an 
enthusiastic lover of a game of cards, and 
played the game habitually. The questions 
showing this were pressed hard on the wit- 
ness and were, of course, objected to by the 
counsel for the plaintiff. The judge himself 
was greatly attached to the game of whist 
and was distinguished for his skill in it. On 
the objection of the counsel to the question, 
the judge asked the object of the cross-exam- 
ination. “To discredit the witness,” replied 
the counsel for the defense. “ Well,” said 
the judge, “ you may continue the cross- 
examination; but if you draw out of the wit- 
ness that he plays a strong game of whist, I 
think I ought to charge the jury that he is a 
credible witness. 
examination.” 


cross-examination 


jut proceed with cross- 
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It is needless to add that the cross-exam- 
jnation was discontinued. 


The Louisville, Ky., bar has recently held 
a convention in which a resolution was 
adopted to form a city bar association. A 
committee was appointed to take the matter 
into consideration and report their views 
with regard to the advantage of such an 
organization to the profession and the proper 
mode of organizing. The committee, con- 
sisting of several of the acknowledged lead- 
ers of the city and State bar, have entered 
actively upon the discharge of their duties. 
The Hon. Edmund F. Trabue, chairman 
of the committee, has addressed a letter 
to L. B. Proctor, requesting him to 
give his views and his estimation of the 
value and usefulness of bar associations to 
the profession, and especially whatever 
objections there may be to them; or in other 
words, a brief treatise the mission, 
objects, success and failures of bar associa- 
tions and their procedure. He also requests 
a copy of the constitution and by-laws of the 
New York State Bar Association and some 
description of its work and its effect on 
legislation. 


on 


Mr. Proctor’s distinguished reputation | 


as a legal writer and author and his long 
official connection with the New York 
State Bar Aseociation renders him capable 
of giving information of the highest value 
to the committee charged with the forma- 
tion of the Louisville Bar Association, 

Mr. Proctor has acknowledged the letter 
and will furnish a report containing the infor- 
mation desired. 


By a divided court, the Supreme Court of 
Kentucky, in City of Owensboro v. Com- 
monwealth, etc., opinion filed Jan. 18, 1899, 
and reported in 20 Ky. Law Rep., 1281, 
decided that under section 170 of the Consti- 
tution of Kentucky, all property used by the 
fire department of a city is “ public property 
used for public purposes,” and is exempt 
from taxation; that a municipality is an arm 
of the State, an “ effluence ” from its sover- 
eignty and is an instrumentality by which 





the State seeks to give to its citizens the best 
government possible; that a public park 
maintained at the expense of a city, not for 
profit, but for public good, which is open to 
rich and poor alike, is essential to public 
health, and is exempt from taxation as public 
property used for public purposes. The 
majority opinion reads in part: 


It is hardly necessary to observe that a munici- 
pality is an arm of the State, an “ effluence ” from 
its sovereignty, and is an instrumentality by which 
the State seeks to give to its citizens the best gov- 
ernment possible. The police force of a city is for 
the protection of the lives and property of the 
citizens of the State, but especially within the 
limits of the municipality, and the cost of main- 
taining it is paid at public expense. The firemen 
of a municipality are paid out of taxes levied for 
that purpose, and they are maintained to protect 
the lives and property of citizens of the common- 
wealth. The firemen of a city are just as essen- 
tial to its safety amd proper government as is its 
police force. The fire department can only be 
effective by having engines, engine houses and 
appliances which are usual in meeting the demands 
on the department. The property of a city used in 
connection with its fire department is, in our 
opinion, public property, used for public purposes, 
and is necessary to its government. 

Hickman Park is a public park, maintained at 
public expense, not for profit, but for the public 
good. It is open to the rich and poor alike, 
whether they live in or outside the city. The 
municipal authorities are charged with the duty 
of maintaining the public health, and in the judg- 
ment of scientific men it is essential to the public 
health that cities have and maintain parks where 
the people can breathe wholesome air. People of 
this enlightened age justify the levy of taxes to 
maintain them. They are just as much public 
property, used for public purposes, as are the 
streets and trees planted therein, and it would be 
just as proper and reasonable to tax the one as 
the other —the public have access to and enjoy 
both. In our opinion the public park ts public 
property, used for public purposes, and necessary 
to the proper government of a city. Besides, why 
should an “effluence”’ from the sovereignty pay 
taxes to it on property which is essential to the 
proper discharge of the duty imposed of maintain- 
ing the public health? 


Judge Guffy wrote a vigorous dissenting 
opinion, which was concurred in by Judge 
White, in which it was held to be perfectly 
manifest that the engine house and appurte- 
nances referred to are for the exclusive bene- 
fit of the citizens of Owensboro, and in no 








318 


THE ALBANY LAW JOURNAL. 


pS ____ a 








sense used for governmental purposes, any 
more than the appliances or conveniences 
resorted to by an individual citizen of any 
county or neighborhood which he might 
procure to protect his property from destruc- 
tion by fire; and it would hardly be con- 
tended that an engine house and the neces- 
sary appurtenances which add to the value 
of a farm was exempt from taxation. The 
opinion proceeds: 


So far as the park is concerned, it is exclusively 
for the social and personal convenience and en- 
joyment of the parties entitled thereto, and can- 
not in any sense be said to be for governmental 
purposes, and, so far as this record shows, is the 
absolute property of the municipality of Owens- 
boro, subject to be sold for any purpose that the 
municipality may desire to sell it, and is no more 
entitled to exemption from taxation than a park or 
pleasure ground of any other citizen of the State. 

The fact that it may be said to be owned by 
several thousand people can no more exempt it 
from taxation than the property of a number of 
farmers which in like manner is owned by them. 
The effect of the majority opinion is to require 
the citizens of the State at large to pay for a park 
to be enjoyed by the citizens of Owensboro, and 
such other persons as may be allowed access 
thereto, because the exemption of that property 
from taxation necessarily requires an increase of 
taxation upon the other property in the State 
that is held liable for taxes. It seems to me that 
the majority opinion is in direct conflict with the 
decisions of this court in the following cases, to 
wit: City of Louisville v. Commonwealth (1 
Duvall. 295), Commonwealth v. Makibben, County 
Judge (90 Ky. 384), Wm. Clark v. Louisville 
Water Co. (90 Ky. 515), Cooley on Taxation 
(page 482), Commonwealth v. Masonic Temple 
Co. (87 Ky. 349), State of Kentucky v. Louisville 
Board of Trade (12 Ky. Law Rep. 397), Barbour 
v. Board of Trade (82 Ky. 645), City of Covington 
v. Commonwealth (19 Ky. Law Rep. 105), Rob- 
erts, etc., v. City of Louisville (92 Ky. 95). The 
question of streets or sidewalks are not at all 
analogous to the property in question. Public 
streets amd public passways are well known to be 
essential to governmental purposes as affording 
means of ingress and egress to and from public 
places; and it has ever been the law that a street 
or public highway jis alike dedicated to public 
use, and beyond the power of any corporation or 
municipality to restrict the use of the same, or to 

‘deprive any one from access to and from same. 
But in the case at bar the engine house and appur- 
tenances and the park are the exclusive property of 
the municipality of Owensboro, and of necessity 
are under the exclusive control of the municipal- 
ity, which is in effect a corporation. They are not 








=. 
used, and cannot be used, for the suppress in oj 
crime, mor the punishment for a violation o any 
statute law, nor the redress of any indiy ‘dual 
grievance, or the enforcement of individual r ghts 
or remedies. Governmental purposes can only 
mean, in its most extensive sense, the punish nent 
for crime, for prevention of wrong, the enivrce- 
ment of a private right, or in some manner pre- 
venting wrong from beimg inflicted upon the pub- 
lic or upon an individual, or redressing some 
grievance, or in some way enforcing a legal right, 
or redressing or preventing a public or individual 
injury. 

I am utterly unable to see that the engine house 
or the park is necessary to accomplish any of the 
foregoing objects.. In fact, it is palpable that it 
does not contribute in any degree thereto. Section 
170 of the Constitution only exempts public prop- 
erty from taxation, and, as I understand that term, 
has always been construed by this court to mean 
“such property as is used necessarily for govern- 
mental purposes.” If we are to construe the word 
“public” to mean all property that the public have 
unrestricted access to without charge, then every 
railroad depot must be exempt from taxation, be- 
cause depots are used for public purposes, the 
public having free access to the same without any 
charge therefor, and the same may be said of vari- 
ous other articles of property that are owned by 
corporations, but are free to the public. 


= 


At the close of his opinion, Judge Guffy 
grows facetious at the expense of the fire 
department mules, the status of which, with 
reference to taxation, he is unable to deter- 
mine from the majority opinion; but inas- 
much as they are “ without pride of ancestry 
or hope of posterity,” he leaves them as he 
finds them. 





Hotes of Cases. 


Carriers — Duty to Passengers — Liability for 
Assault by Employee. —In Haver vy. Central R. 
R., decided by the Court of Errors and Appeals of 
New Jersey, in November, 1808 (41 Atl. R. 916), 
it was held that a carrier of passengers is liable in 
that capacity for injuries to a passenger resultin 
from an assault by one of its employes, although 
he was not acting within the scope of his employ- 
ment. : 

The court cited and approved of the New York 
cases, Stewart v. R. 'R. Co. (90 N. Y. 588) and 
Dwinelle v. R. R. Co. (120'N. Y. 117). 

The court also said: In some of the cases, in 
defining the liability of a carrier of passengers for 
the willful acts of his servants, the expressioi 
“within the scope of employment,” or “in the 
line of duty,” is used. Neither of these expres- 
sions, in the usual sense, is applicable to this sub- 
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ject, except as descriptive of circumstances under 
which the liability of the carrier is unchallenged 
Thus in Steamboat Co. v. Brockett (121 U. S. 
638. 7 Sup. Ct. 1039) the court held that a common 
carrier undertakes absolutely to protect his pas- 
sengers against the misconduct or negligence oi 
his own servant employed in executing the con- 
of transportation, and acting within the gen- 
eral scope of his employment. In that case the 
action was founded wpon an assault committed by 


tract 


a servint upon a passenger in enforcing rules and 
regulations of the company, and consequently the 
act was done while the servant was acting withia 
the general scope of his employment. The case 
did not call for the consideration of the liability 
of the master under other circumstances; and it 
will be observed that Mr. Justice Harlan, in deliv- 
ering the opinion of the court, quotes with ap- 
parent approbation the principle adopted in 
Stewart v. Railroad Co. (90 N. Y. 588-591), that 
a common carrier is bound, as far as practicable, 
to protect his passengers, while being conveyed, 
from violence committed by strangers and co-pas- 
sengers, and undertakes“absolutely to protect them 
against the misconduct of his own servants en- 
The expressions 
above quoted, used in the cases, seem to mean 


gaged in executing the contract. 
nothing more than that the carrier is not liable 
for the acts of the servant when he is off from the 
duties of his employment, and consequently not 
employed in executing the carrier's contract of 
transportation. In Pendleton v. Kinsley (3 Clitf. 
410, Fed. Cas. No. 10,922), the suit was against 
the owner of a steamboat, on which the plaintiff 
passenger. A dispute arose between the 
plaintiff and the clerk about the payment of fare. 
Subsequently the plaintiff was assaulted by the 
clerk on board the vessel, and during the same 
trip. The defense was that the clerk was not at 
the time of the assault acting in the course of his 
employment, and therefore the owner of the vessel 
was not responsible for his acts. Mr. Justice Clif- 
ford, in overruling the defense, said that ‘ the 


Was a 


principles of law applicable in litigations growing 
out of the relations of principal and agent or mas- 
ter and servant are not the principles which fully 
define the rights, duties, obligations and liabilities 
of the parties to this controversy.” Speaking of 
the defense, the learned judge said: “ Adjudged 
cases may be referred to which support that prop- 
osition without qualification, but they do not give 
full scope and effect to the obligation which the 
carrier assumes towards his passenger, nor to the 
rights and duties which those relations create and 
imply. Passengers do not contract merely for ship 
room and transportation from One place to an- 
other, but they also contract for good treatment, 


and against personal rudeness and every wanton~ 


interference with their persons, either by the car- 
rier or his agent employed in the management of 
the ship or other conveyance, and for the fulfill- 





ment of those obligations the carrier is responsible 
as principal; and the injured party, in case the 
obligation of good treatment is broken, whether 
by the principal or his employees, may proceed 
against the carrier as the party bound to make 
compensation for the breach of the obligation.” 
The above extract from Pendleton y. Kinsley is 
quoted with approbation in Bryant v. Rich (106 
Mass. 180-189). The liability of the carrier in 
such cases rests upon the principle that he has 
engaged to perform certain duties, and has selected 
his own servants for the performance of those 
duties, and hence an assault by an employe is a 
breach of the duty of the carrier to his passenger. 
This subject is discussed by Mr. Elliott as follows: 
“There is much apparent conflict among the au- 
thorities upon this subject, but we think some of 
it is due to the use of the term ‘ scope of employ- 
ment,’ or ‘line of duty’ in a different sense in 
different cases, or to a failure to place the decision 
on the correct ground. It is not merely a question 
of negligence in such cases, nor is it a question 
strictly depending upon the scope of the servant's 
particular employment. It is a question of the 
absolute duty of a railroad company to its passen- 
gers as long as that relation subsists, and a breach 
of that duty on its part, whether caused by the 
willful act of an employe or not. * * * Either 
the company or the passengers must take the risk 
of infirmities of temper, maliciousness and mis- 
conduct of the employes whom the company has 
placed upon the train, and to whom it has com- 
mitted the discharge of its duty to protect and 
look after the safety of its passengers. A pas- 
senger has no control over them, and the company 
alone has the power to select and remove them. 
It is therefore but just to make the company, 
rather than the passengers, take this risk, and to 
hold it responsible” (4 Elliott, R. R., § 1638). 
The cases on this subject in the courts of our sis- 
ter States are not harmonious, but the great 
weight of authority is in favor of the doctrine 
declared by the New York cases which have been 
cited. The decisions are collected in an elaborate 
note to 5 Am. & Eng. Enc. Law (2d ed.), 541-548. 
It is quite unnecessary to reproduce them here. 
The doctrine that a common carrier of passengers 
undertakes to carry a passenger safely and se- 
curely is nowhere impugned, and to apply to as- 
saults upon a passenger by one of its employes the 
doctrine that rests solely upon the relation of 
principal and agent is to overlook the peculiar 
obligation that rests upon the carrier of passen- 
gers, and the liability which results from the fail- 
ure to that actions 
against common carriers the plaintiff may sue in 


discharge obligation. In 
assumpsit on the contract to carry, or in case on 
the common-law duty (1 Saund. Pl. & Ev. 325). 
Under the evidence appearing on the record the 
nonsuit should not have been granted. 











Habeas Corpus Proceedings for Custody of Chil- 
dren in Federal Courts. — In United States ex rel. 
Schneider v. Sauvage, decided by the U. S. Circuit 
Court, W. D. Pa., in January, 1899 (91 Fed. R. 
490), it appeared that an unmarried mother in Bel- 
gium gave her child, when but a few days old, to 
her sister, who was married, but without children. 
When the child was two years old the sister re- 
moved to the United States, and, at the request of 
the mother, brought the child with her. The 
mother afterwards married, but never contributed 
anything to the child’s support, nor made any 
claim to him until he was eight years old. The 
child had ‘been well cared for by his foster parents, 
who had become attached to him, as he had to 
them. They were in fair circumstances. The child 
was sent to school, and was content to remain 
with them. It was held that under such circum- 
stances the court would not, on application of the 
representative of the Belgian government, require 
the foster parents to surrender the child, to be re- 
turned to Belgium to his mother. 

The court said in part. 


As no question is raised as to the jurisdiction of 
this court, we will for present purposes assume 
this court possesses it; but it will be noted that 
the jurisdiction here exercised is not that of a 
court of chancery, where the custody, nurture or 
education of one of its wards is involved, but is 
that of the ordinary common-law or statutory writ, 
wherein the question is one of illegal restraint. 
No such restraint being shown in the present case, 
we would possibly be justified in discharging the 
writ without further comment. ‘“ Although we 
are bound,” says the court in Com. v. Addicks 
(5 Bin. 520), “to free the person from all illegal 
restraints, we are not bound to decide who is en- 
titled to the guardianship, or to deliver infacts to 
the custody of any particular person. But we may, 
in our discretion, do so, if we think that, under 
the circumstances of the case, it ought to be done”’ 
(see, also, Church, Hab. Corp., 439; In re Woll- 
stonecraft, 4 Johns. Ch. 80; In re Waldron, 13 
Johns. 417; Lyons v. Blenkin, Jac. 254, footnote 
[b]). In view, however, of the fact that this case 
is by a foreign government in behalf of one of its 
citizens, we are of opinion we should detail at 
length the reasons moving this court in refusing to 
give the relief here prayed for. 

The general trend of the best considered deci- 
sions of our American courts seems to be that 
when a child of tender years has been surrendered 
by its parent or parents to the care of another, 
where the new relationship has been allowed to 
continue a number of years, and the duty of a 
parent, in care, in nurture and in affection, has 
been faithfully remdered by the foster parents, the 
courts will not give any active aid to the parent 
to reclaim the custody of the surrendered child, if 
convinced that the child will be properly cared for 
by the foster parents, and the child is content to 


‘inquiry, the “ polestar,” as it has been said, by 
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stay. It will be noted that the first and principal 
which the courts are guided, is, what is for the 
best interests of the child? The several rights oj 
the parent and foster parent are secondary to this 
principal question. That the welfare of the child, 
rather than the supposed absolute right of the par- 
ent, is the end the court seeks is clear. Thus, in 
Com. v. Gilkeson (1 Phila. 194), it is said: “ As the 
chancellor of the king acts as parens patrie in such 
cases, so our courts have considered it their duty 
to act; looking to the good of the child so far as 
they can, and restraining the absoluteness of the 
parental right when exercised inconsistently with 
this end” (see, also, Church, Hab. Corp., 446, and 
cases cited). 

In this case the mother voluntarily gave the 
custody of her newborn child to her sister.’ It was 
not a surrender to a stranger, but to one who, by 
blood, kindred and her own childlessness, would 
gladly welcome it with a store of existing affec- 
tion. The child remained with the sister for two 
years, through the trying early years of infancy; 
and when the sister came to America the mother 
begged it should accompany her. For several 
years thereafter she made no effort to reclaim it. 
During all these years not one penny was con- 
tributed towards its care. These facts are con- 
vincing of a purpose on the part of the child’s 
mother to surrender the child to its aunt, and of 
her consent to its virtual adoption by her. Now, 
where such facts exist our courts will mot lend 
their aid to undoing what the parent has done. 
In Ellis v. Jessup (11 Bush. 415) it is said: 


“The authority of the parent over his infant 
child is derived from the duty he is under to pro- 
tect, maintain and educate it; is given partly to 
enable him the more effectually to perform his 
duty, and partly as a recompense to him for his 
care and trouble in the faithful discharge of those 


duties (2 BI. Comm. 452). If the authority of the 
father over his infant child arises from these con- 
siderations, it would seem, when the father has 
surrendered his infant child to a third person to 
discharge those natural duties for it, and such 
third person has actually performed them, that the 
authority of the father over the child would cease, 
and pass to the person standing in loco parentis.” 
In the present case the parental relation was in 
effect renounced by the mother, and that renuncia- 
tion has continued almost from the day of the 
child’s birth, for a period of eight years. Mean- 
while the child has left its own country, with the 
express consent of the mother, and has grown up 
under different associations and surroundings. It 
has been well taken care of during these cight 
years by the foster mother, and it remains within 
the jurisdiction of this court. If it were remanded 
to the care of its mother it would be removed from 
the jurisdiction of this court; and we are not con- 
vinced that it would be as well cared for by its real 
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mother as it has been by the foster one, nor are 
we convinced that it would be for the best inter- 
ests of the child that his home should be changed 
irom America to Belgium. The mother of the 
child, having renounced its care and custody, and 
having imposed upon her sister the duties of 
motherhood, which she was unwilling or unable to 
perform, cannot complain because the law will not 
now deprive the foster mother of the fruit of her 
years of unselfish motherhood, to wit, the com- 
panionship of her foster child. 

Finding, as we do, that no restraint has been 
exercised by the respondents, we perform our duty 
by declining to hand the child over to the consul 
for removal to Belgium. It is, therefore, ordered 
the writ be discharged at the petitioner’s cost. 


Written Contracts — Parol Evidence. — In Vio- 
lette v. Rice, decided by the Supreme Judicial 
Court of Massachusetts in March, 1899 (53 N. E. 
R. 144), it was held that evidence that at the time 
an actress made a written agreement with the prc- 
prietor of certain theatrical companies “ to render 
services at any theatres” 
word “ services” 


it was agreed that the 
meant services in a particular 
part in a certain play, contradicts the instrument. 
and is inadmissible. 

It was further held that by a written contract of 
employment of an actress, providing that she shall 
“conform to and abide by all the rules and regu- 
lations” adopted by the employer for government 
of his theatrical companics, she adopts the rules. 
though she does not know what they are. The 
court said in part: 

\ve are of opinion that the evidence could not 
be received. The plaintiff accepted the defendant's 
rules by signing the contract, whether she knew 
them or not. It is not a question here whether an 
indorsement upon a contract, not referred to upon 
the face of the instrument, is part of the contract 
by virtue of the indorsement alone. The plaintiff 
expressly adopted any rules which there might be 
within the reasonable import of the name, even 
though not set out in the contract, and if she 
adopted them in the dark she was bound none the 
less. (See Railroad Co. v. Snyder, 56 N. J. Law, 
326, 28 Atl. 376.) 

With or without the rules, the engagement to 
render services expressed a general employment, 
which could not be limited to a single part with- 
out contradiction; for to give evidence requiring 
words to receive an abnormal meaning is to con- 
tradict. It is settled that the normal meaning vi 
language in a written instrument no more can be 
changed by construction than it can be contra- 
dicted directly by an avowedly inconsistent agree- 
ment, on the strength of the talk of the parties at 
the time when the instrument was signed (Black 
v. Batchelder, 120.Mass. 171; Flynn v. Bourneui, 
143 Mass. 277, 278, 9 N. E. 650; Power Co. vy. 
Howard, 150 Mass. 495, 23 N. E. 317; Goode v. 





Riley, 153 Mass. 585, 586, 28 N. E. 228: Poole 
v. Plush Co., 171 Mass. 49, 52,50 N. E. 451; Grim- 
ston v. Cuningham [1894], 1 Q. B. 125). When 
evidence of circumstances or local or class usage 
is admitted, it tends to show the ordinary meaning 
of the language in the mouth of a normal speaker, 
situated as the party using the language was situ- 
ated; “ but to admit evidence to show the sense :n 
which words were used by particular individuals is 
contrary to sound principle’’ (Drummond v. At- 
torney-General, 2 H. L. Cas. 837, 863). “If that 
sort of evidence admitted every written 
document would be at the mercy of witnesses that 
might be called to swear anything” (Nichol v. 
Godts, 10 Exch. 191, 194). To similar effect, 
Shaw, C. J., in Brown v. Brown (8 Metc. [/Mass.] 
573, 577). The case of Keller v. Webb (125 Mass. 
88) goes a good way, but was not intended, we 
think, to qualify the principle settled by the earlier 
and later Massachusetts cases, some of which we 
have cited. 


were 


In that case evidence of conversation 
was admitted to show that “ casks,” in a written 
contract, meant casks of a certain weight. It was 
assumed that the contract meant casks of some 
certain weight, but did not state what, and thus, 
that the evidence supplemented, without altering, 
the written words. A similar explanation applies 
to Stoops v. Smith (100 Mass. 63). The other 
cases cited do not need particular notice. 


—_——_ o> -— 


A STATE NOT A TERRITORY. 


New Point 1N FEDERAL CriMINAL Law. 


N the case of United States ex rel. Champion v. 
Ames, Marshal, Judge Jenkins, of the United 
States Circuit Court, yesterday discharged the 
petitioner on a writ of habeas corpus and decided a 
point never before raised in a Federal criminal 
case. 

The statute which it was claimed was violated 
is chap. 191 of Rev. St., § 2, p. 435, or 28 St. at 
Large, p. 963 (first section), which went into effect 
March 2, 1895. There has never been a conviction 
under this statute except in the case of France v. 
United States (164 U. S. 676). In that case the 
constitutionality of the statute was attacked, but 
the Supreme Court of the United States refused to 
determine its constitutionality, ana reversed the 
case on the evidence. In the instant case the 
defendant, C. F. Champion, was arrested on a 
warrant, issued by Lewis F. Mason, United States 
commissioner for Northern District of Illinois, 
based on a certified copy of a complaint filed with 
him, which had been made before a United States 
commissioner of Northern District of Texas, at 
Dallas. The charge in such complaint was that 
Champion and others had conspired to commit the 
offense of carrying or transferring or causing to 
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be transferred lottery tickets, advertisements, etc., 
from Dallas, Texas, to the Territory of New Mex- 
ico, in violation of the above statute, chap. rgt, 
etc. Champion was arrested on this warrant and 
brought before Commissioner Mason, and the 
case was continued for ten days. When the case 
was called for trial the United States district attor- 
ney filed what was alleged to be an amended 
complaint, made by a different person from the 
one who had laid the complaint in Texas. This 
amended complaint charged Champion alone with 
violating the statute in question by causing to be 
carried or transported lottery tickets, advertise- 
ments, etc., from Dallas, Texas, to the Territory of 
New Mexico. A hearing was had before Commis- 
sioner Mason on the amended complaint, and the 
government produced witnesses from Dallas, 
Texas, New Mexico and other places. The com- 
missioner bound the defendant over in bonds of 
$1,000 to appear to answer the charge, in the 
Northern District of Texas. Defendant failed to 
give bond and was committed to the custody of 
the United States marshal of the Northern Dis- 
trict of Illinois. Upon such commitment the 
United States district attorney for the Northern 
District of Illinois applied to United States Dis- 
trict Judge Kohlsaat for a warrant of removal of 
Champion to Texas. The matter was heard, upon 
objections of defendant’s counsel, before Judge 
Kohlsaat, who ordered the warrant to issue pur- 
suant to sec. 1014 of Rev. St. of U. S. Judge 
Kohlsaat held that he acted as a judge and not as 
a court, and refused to enter any order of record 
or any motion, and also refused to allow the de- 
fendant an appeal, counsel for defendant contend- 
ing that under the ruling of Foukes v. U. S. (3 C. 
C. App. 394) the accused was entitled to an appeal 
to the Circuit Court of Appeals. The marshal 
took the custody of Champion upon a warrant of 
removal, ordered by Judge Kohlsaat. Thereupon 
the defendant sued out a habeas corpus in the 
United States Circuit Court, which writ was issued 
by Judge Jenkins, who also granted a writ of 
certiorari’ commanding Commissioner Mason to 
produce all records and proceedings of the case of 
U. S. v. Champion, heard before him. Judge 
Jenkins yesterday rendered his decision discharg- 
ing the petitioner. 

Joseph B. David, counsel for the petitioner, at- 
tacked the constitutionality of the statute in ques- 
tion, citing in support of his contention Ex parte 
Jackson (96 U. S. 135) and In re Rapier (143 U. 
S. 131-3). Judge Jenkins held that within the 
provisions of the Constitution a territory is not 
properly a State, and that the petitioner, who was 
charged with shipping lottery tickets into the ter- 
ritory of New Mexico, had committed no offense 
against the government, as the statute in question 
makes the carrying or shipping of such tickets an 
offense when such transportation is “from one 





State to another.” The court in this decision 
gests that the statute may be unconstitutional, 
declined to determine the question, but based 
discharge of the petitioner wholly on the proposi- 
tion that the complaint before the commissi 
did not charge a crime, as the statute does 
make it an offense to send or carry lottery tickets 
from a State to a territory of the United Stat 
The contention of the United States district att 
ney was that the word “State” as used in the 
statute included “ Territory.” — Chicago 
Journal. 


Law 


REFERENDUM AND INITIATIVE. 


WITZERLAND is universally recognized as 
the most democratic of governments. In four 
cantons pure democracy prevails, and in those 
which are too large for government by mass- 
meeting the people have developed a system which 
enables them to set aside at will the judgment of 
their representatives and to vote directly upon 
important measures. This system is the plan of 
referendum and popular initiative. 

Under the referendum laws framed by a repre- 
sentative legislature are referred to the people for 
approval or rejection by majority vote. Refer- 
endum is of two kinds — optional and obligatory. 
Under the first form the people may petition for 
the submission of a particular law to popular 
vote; under the second form all laws must be sub- 
mitted for popular ratification. Under the second 
or obligatory form the legislature becomes simply 
a body for the framing of legislation. The real 
lawmaking ‘body is the people. All the cantons 
save one have the referendum, about half having 
the obligatory form and half the optional form. 
The German cantons use the referendum most 
freely. 

The federal government has had the optional 
referendum since 1874. On demand of 30,000 cit 
izens a federal law of general application must be 
submitted for popular ratification by majority vote. 
During the first twenty-one years after the adop- 
tion of the referendum system twenty laws passe 
by the federal assembly were submitted wpon peti- 
tion, and of these six were ratified and fourteen 
rejected. 

The initiative is the logical complement of the 
referendum. The Swiss people were unwilling to 
be confined to the power of passing upon meas- 
ures which the legislature saw fit to propose, so 
they adopted a plan which enables a body of cit- 
izens to frame a law and bring it before the people 
by petition. All but one of the cantons authorize 
the initiative for constitutional amendment, and 
nineteen out of twenty-two permit the proposal of 
ordinary laws by popular initiative extends only to 
the proposal of constitutional amendments, which 
must be submitted to the people when 50,000 voters 
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The initiative has been 
little used in either cantonal or federal govern- 


petition for this action. 


ment. 

The operation of the referendum has 
watched with intense interest by students of politi- 
cal si Opinions of competent observers with 
reference to its usefulness differ widely. The con- 
ditions for its success are most favorable in Switz- 
erland. A population of relative equality of 
wealth and of high average intellect, with imme- 
morial traditions of self-government, is surely 
good material for an experiment in democratic 
control of legislation. The results have not been 
conclusive of the value of the system. The most 
interesting result is the demonstration of the con- 
servatism of the democracy. This conservatism 
has been brought out strikingly in the disapproval 
of a proposed law to give daughters an equal share 
of inheritance with sons, and in refusal of the 


been 


ence. 


people to approve moderate factory regulations 
proposed by the legislature. In our country many 
persons are urging the adoption of the referen- 
dum, hoping thus to secure sweeping changes in 
our law. Careful examination of the experience 
of Switzerland reveals little to justify such a hope, 
although it is impossible to predict American ac- 
tion from Swiss results, for the conditions in the 
countries are essentially different. Nevertheless 
the largest federal republic in the world has much 
to learn from the smallest in the school of de 
mocracy. — Chicago Record. 


—— 


THE WOMAN'S LAW CLASS OF NEW 
YORK UNIVERSITY. 


A T the closing exercises of the Woman’s Law 
A Class of New York University, Thursday 
evening, March 30, Prof. Isaac Franklin Russell, 
LL. D., spoke in substance as follows: 

“The Woman’s Law Class of the university 
completes its ninth year to-night. It has met the 
Fads are evanescent and appeal to 
The dust ard 


test of time. 
the vanity of intellectual weaklings. 
moss of oblivion soon cover them. 

“But each year for five successive years last 
past, at these closing exercises, the university has 
conjerred the honor of the chancellor’s certificate 
on nearly fifty women who have taken the course 
in business law for non-matriculants. Fully five 
hundred women have attended these law lectures 
since their institution in 1891, of whom over three 
hundred have successfully passed the final exam- 
inations. And to-night, notwithstanding the fact 
that the examination was more severe than ever 
before, and three times as many failed as in any 
previous year, we still send forth the largest class 
we have ever graduated. 

“The most expert sociologist would be baffled 
in an effort to determine by analysis of the per- 
sonnel of these graduates what class or classes of 
women are attracted by work of this kind. The 





most wifely and motherly of women meet here 
with the most advanced and aggressive of those 
who assert woman’s demand for rights still de- 
nied; the most cultured and scholarlike, proudly 
wearing the honors of the universities, dispute 
freely with those who have no degrees to parade; 
women of fortune sit next to breadwinners in the 
every race, creed and 
language has its representative in our little com- 
monwealth of learning, where the humble and ob- 
scure mingle with the celebrated and the great. 
“These important results have been attained 
through strict adherence to time-honored univer- 
sity methods. Desultory self-imposed 
tasks and ill-directed studies cannot exhibit results 
at all comparable with those produced by an aca- 


class-room; while almost 


reading, 


demic regimen which appoints its hours, measures 
its duties, plans its curriculum and tests its prog- 
But, beyond all that, the fellowship of asso- 

the and the 
stimulus of rivalry are found only in academic 
Oral and _ friendly 
wrangling, without the bitterness of real antago- 


ress. 


ciates, contagion of enthusiasm 


surroundings. disputation 
nism, add to the charm and efficiency of college 
life and methods. The mere accumulations of fact- 
knowledge are thus supplemented by comparison 
and reflection, and thereby enhanced in value, and 
an impression is made on the mind of the student 
all the more vivid and permanent for the concrete 
environment with which it is associated. 

“The non-professional study of law by a class 
composed entirely of women was inaugurated, it is 
believed, at the New York University. The de- 
votion of a few enthusiastic friends has sustained, 
it during a period sufficiently long to test its claim 
And now it has the promise of an 
ample endowment, which will place it safely on a 
university foundation and maintain it in benefi- 
cent activity for the indefinite future. Esto per- 
petum.” 

The prize of $50, offered by Mrs. J. Hedges, 
Crowell to the student writing the best essay on 
“What an American Woman Loses by Her Mar- 
* was awarded to Mrs. Wash- 


to perpetuity. 


riage to a Foreigner,’ 
ington A. Roebling. 

The university prize scholarship, worth $200, and 
securing free instruction for two years in the 
University Law School, was awarded to Miss 
Helen St. Clair and Mrs. Mary Gilroy Mulqueen, 
the committee of the faculty being unable to dis- 
criminate between these two candidates. 


— me 
THE PUBLIC PURPOSES WHICH JUSTIFY 
TAXATION. 


HE line between lawful taxation and unconsti- 
tutional robbery is not over clear. Whether 

a collection under guise of a tax is one or the 
other depends on whether the sum is raised for a 
public purpose, and what constitutes a public pur- 
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pose the conflicting authorities make it hard to 
say. That, in the first instance, it is the legisla- 
ture’§ duty to judge whether the purpose is pub- 
lic no one doubts. That the courts should 
overrule this expression of judgment only in 
cases of clear mistake is equally settled. Where 
the expenditure will benefit the public directly, if 
at all, the taxes are held valid, unless it appears 
to the courts that the legislature could not rea- 
sonably have considered the object public. Where, 
on the other hand, the immediate effect of the 
outlay is individual advantage, though great public 
benefit is sure to result indirectly, the courts are 
less scrupulous in giving weight to the legislative 
judgment. 

In 1873, the case of Lowell et al. v. Boston (111 
Mass. 454) held that a tax could not be raised to 
help the sufferers rebuild after the great fire, 
though the loans would have resulted in benefit to 
the whole State. This case is the foundation of a 
rule which has been laid down by many courts, 
that however great the ultimate public good, if the 
outlay is in the first instance for individual benefit 
the purpose is not public, and will mot justify 
taxation. 

A recent decision approving the rule throws 
light on its character and on the way it is en- 
forced (Deering & ‘Co. v. Peterson, 77 N. W. Rep. 
568), decided by the Minnesota Supreme Court. 
Here the legislature authorized loans to farmers 
whose crops had been destroyed by storms, with 
the purpose of enabling them to buy seed grain 
for the coming season. A commission was. to 
hear applications and give aid in their discretion, 
but no one owning more than 160 acres of unin- 
cumbered land could have relief. The case might 
have gone on another ground, but the court held 
the act unconstitutional, because the purpose was 
private, and they cite Lowell v. Boston to sustain 
this position. In the next breath, however, they 
say that, were the case like State v. Nelson 
County (1 No. Dak. 88)—were the grain loans 
necessary to keep great numbers of citizens from 
becoming paupers—the loans might be justified. 
Though the court dispute it, the public benefit is 
as indirect here as in the principal case, and the 
rule logically enforced would seem to require 
holding the act bad in both instances. The truth 
seems that no courts are wholly logical in enforc- 
ing the rule. Most courts allow bounties for 
enlistments, and pensions, too, though the benefit 
is direct to the individual. The same courts both 
allow corporations to take land by eminent do- 
main on the gnound that the establishment of 
great manufacturimg industries is a public purpose 
(Jordan v. Woodward, 40 Me. 317; Boston & Rox- 
bury Mill Corp. v. Newman, 12 Pick. 467), and 
also hold that the establishment of these same 
industries cannot be assisted by public loans, be- 
cause the object is not a public purpose (Allen v. 
Inhabitants of Jay, 60 Me. 120). Considering 








—aen 
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these conflicting holdings, it would seem that the 
rule, so far as it goes, is a mere instrument for the 
transfer of legislative power to the courts. That 
whereas previously the legislative judgment that 
the object was public was presumed correct til] 
the contrary was shown “beyond a reasonable 
doubt,” now, by this rule, this judgment is pre- 
sumed mistaken till the courts are presuaded of 
the necessity. The rule has many limitations (see 
5 Harvard Law Review, 30). It is probably more 
of an excuse than a reason seriously relied on, 
But it is worthy of notice as an indication of that 
judicial encroachment which some say bids fair 
eventually to change our whole system of govern- 
ment (Harvard Law Review, March, 1899). 





o———__— 


SATISFACTION AS A CONDITION. 





\ HENEVER a contract contains a condition 

that the one party must be satisfied with the 
performance of the other or be under no obliga- 
tion, the determination whether “ actual satisfac- 
tion’ or “reasonable satisfaction” is required is 
a question of interpretation. This was the issue in 
Pennington v. Howland, 41 Atl. Rep. 891 [R. I[.]). 
The defendant employed the plaintiff to make a 
pastel portrait of his wife, the contract providing 
that if the picture were not satisfactory the de- 
fendant should not pay. The portrait when 
finished was rejected by the defendant as unsatis- 
factory. Upon these facts the court held that as 
the defendant was not actually satisfied the plain- 
tiff had no cause of action; since, if the subject- 
matter of a contract involved personal taste, actual 
satisfaction was always necessary. 

A promissee, if he be so indiscreet, may allow 
the promisor to condition his obligation upon his 
personal satisfaction. No rule of law or of public 
policy precludes the enforcement of such con- 
dition, provided that the promisor acts in good 
faith. On the other hand, the reference intended 
may well enough be to the satisfaction of the 
promisor as a reasonable man. The authority, 
however, is much in conflict, for the courts have 
yielded to the temptation to lay down qualifying 
rules. When the subject-matter of the contract 
involves personal taste or judgment, an agreement 
that it shall be satisfactory to the promisor, it is 
said, necessarily makes him sole judge whether it 
answers that condition. (Gibson v. Lanage, 39 
Mich. 49.) But when the satisfaction stipulated 
for involves other standards, such as quality, util- 
ity, salability, and the like, then, it is said, it is a 
necessary implication that he must decide as a 
reasonable man. (Duplex Co. vy. Garden, 101 N. 
Y. 387.) However, these rules seem little more 
than attempts to classify the cases. 

Upon principle the test should be the simple 
one of the actual intention of the parties. This is 
not to be sought by set rules of interpretation 
which foster fictions. The rules above recited 


lia 


man a tae 
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express, it is true, certain postulates of experience 
which will guide the triers of fact—the court if 
the contract be written, the jury if contract be 
oral. But to harden these into rules of law will 
often result in imposing upon one of the parties a 
liability which neither intended that he should as- 
sume. This view, moreover, that it is a problem 
of fact whether actual or reasonable satisfaction 
be requisite is well sustained by authority. (Sin- 
gerly v. Thayer, 108 Pa. St. 291; Wood Co. v. 
Smith, 50 Mich. 565.) The decision in the prin- 
cipal case that satisfaction there meant personal 
satisfaction is, indeed, unexceptionable; but that 
result would seem to be not, as the court holds, 
a conclusion of law, but a conclusion of fact. — 
Harvard Law Review. 
piles 


PERSECUTION OF WITNESSES. 


HE sympathy of many will go out to the wit- 
ness in a United States court in New York 
city who recently, considering himself aggrieved 
by the insulting manner in which he was exam- 
ined by a lawyer, sought an apology of the lawyer 
in the corridor of the court-house, and receiving 
no satisfaction, proceeded to bump the lawyer's 
head against the wall. The witness, upon being 
prosecuted for contempt, produced numerous affi- 
davits to show in mitigation of his conduct that in 
his cross-examination by the lawyer he had been 
greatly abused and insulted. He was neverthe- 
less fined $250, and we cannot gainsay the correct- 
ness of the punishment inflicted. To the minds of 
laymen, and indeed often to the minds of others, 
it seems useless to appeal to a court for protection 
when the court views with no concern the perse- 
cution of a witness. It is no wonder that an out- 
raged and indignant witness occasionally takes the 
law into his own hands. The court is very fre- 
quently at fault and utterly neglects its duty by 
allowing witnesses to be asked all manner of ir- 
relevant and even insulting questions. This is 
particularly the case in New York, and almost 
every newspaper published in the large cities of 
that State contains an account of an unwarrant- 
able inquiry into and interference with the private 
affairs of some witness. The witness rarely knows 
his rights, and it not infrequently happens that an 
offense against him is committed more flagrant 
than that for which the defendant, if it be a crim- 
inal case, is being itried. — Law Notes. 


CLIENTOMANIA. 


Y license hangs upon the wall, 
M Most valued chattel of my all, 
Hung in a massive oaken frame, 
Emblazoned by my unfamed name. 
The office boy, with cares so few, 
Has scarce a blessed thing to do; 








The typewriter, of course, is still, 
And silence reigns supreme until 

A step is heard outside the door. 

The office boy sets up a roar; 

He shouts, “ What shall I do about 
Those briefs (he knows I am without) 
Regards the case of Biggs v. Boggs?” 
He runs around like circus dogs; 

An air of business he assumes, 

And looks so grave, he frets and fumes. 
The ttypewriter, before so still, 

With clicking noise the room does fill; 
She bangs away upon the keys, 

The greatest noise she knows will please. 
She writes, it matters not the least — 
It may be “ King Belshazzar’s Feast,” 
Or anything — but lawyers’ briefs; 
(But strangers must not know my griefs) 
For ttho’ I ’sume an air compliant, 
Truth is, I’ve never had a client. 

The stranger opens wide the door — 
In steps a man ‘bout thirty-four, 

And asks in nervous state of fear: 
“Ts Counsellor So-and-So here?” 

‘I am he, sir; what can I do? 

Pray seat yourself, I beg of you.” 

I sized him up in one good glance, 

A rich man, oh! so here’s my chance 
To be retained on some big case, 

And have my name on history’s place 
‘Long side of some great men of note, 
Like Marshall, Webster, Clay or Choate. 
The typewriter just taps away, 

For work to her just seems like play; 
The office boy maintains his pace 
(And incidentally his place), 

For I instructed this good pair 

Of helpers always to beware, 

In case they heard footsteps without, 
Or saw a man in or about 

The office, to maintain an air 

Of business, business, ev’ rywhere. 

The stranger then set out to tell 
Some things on which I will not dwell; 
But this is nearly what he said 

(I have it all within my head): 

He told of how a maiden aunt, 
Possessed of land by deed and grant, 
Of twenty thousand acres, yes, 

In Texas? No, don’t try to guess; 
But near this great progressive town, 
Extending miles both up and down. 
This aunt was aged seventy-four, 

And could not live to be four score. 
She had a notion some thought queer 
(And let me note it right down here; 
I surely could not see the blame; 
Philanthropists would do the same); 
She would, the stranger told me so, 
On rising lawyers wealth bestow, 

And always held a helping ‘hand 
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To all young lawyers in this land. 
What hand of fate this man had brought, 
‘bo seek my counsel and my thought? 
Whate’er it was, you will agree 
Here was a chance for a big fee! 
I listened and he told me all, 
And when about to end his call 
I asked to see the maiden aunt — 
He answered, “ Sir, just now you can't.” 
And holding up to me a book 
(I took one quick, excited look!), 
Said, “ If you will this book peruse, 
You can consult her.as you choose; 
And with a bland laconic smile, 
The man who sat there all the while 
Just told me in a gracious way 
What he ‘had simply come to say 
Was that the aunt who was so kind, 
To all people of legal mind, 
Was found within the book that ‘he 
Would be so glad to sell to me. 
Such bold, unmitigated gall! 
In all my life I can’t recall. 
The words I used I will not tell; 
They sounded very much like — well, 
No matter; but this I advise: 
A stranger always scrutinize, 
And profit by this incident, 
See that your client’s no book agent. 
Harry A. BLOOMBERG. 


New York University Law Scuootr. 


Legal Rotes of PBertinence. 


Judge Frear, of the Supreme Court of Hawaii, 
is in the United States. 

Justice H. C. Miller, of the Louisiana Supreme 
Court, is dead at the age of 7o. 

The Illinois State Bar Association will hold its 
next annua! meeting in Chicago, July 6 and 7. 

The bill increasing the salaries of the judges of 
the Maine Supreme Court, which passed the State 
senate, was defeated in the house. 

J. Proctor Knott, one of the best known lawyers 
in Kentucky, has given up his practice to take the 
chair of law in Center College, Danville, Ky. 

The Kentucky Court of Appeals has handed 
down an opinion in the case of Regadale v. Ezell, 
holding that $700 is not an excessive verdict as the 
price of a kiss taken from an unwilling woman. 


If a Chinaman dies while being tried for mur- 
der, the very fact of his dying is taken as evidence 
of his guilt. He has departed, but somebody must 
suffer, and his eldest son, if he has one, is sent to 
prison for a year. 


It has been recently decided by the District 


Court at Minneapolis, Minn., that a person attend- 
ing a baseball game assumes the risk of getting 





hurt, and cannot recover from the 
injuries sustained. 


managet 


A measure making the passing of a medic: 
examination a prerequisite to obtaining a marriage 
license, which was laughed out of more than one 
legislature in the west two years ago, has pa 
the North Dakota senate. 

On the House of Lor 
handed down a decision in the case of Powe 
Kempton Park Race Course Company, to 
effect that betting is permissible on the Ene! 
tracks. 


March 14 English 


The suit was brought for the purpose of 
deciding whether or not a reserved enclosure on 
the grounds of a race course to which book-mik 
ers resort was a “place” within the meaning 
the Gambling Act, prohibiting the use of hou 
offices and other places for betting purposes. L 
Chief Justice Russell held that it was, but his 
cision was reversed by the Court of Appeal, and 
the House of Lords now upholds the latter court 
by a vote of seven to two. 

Judge ‘Davis, at Cincinnati, on the 25th, decided 
the divorce Katherine Kraus agains 
Charles Kraus, or the “ glass-eye case,” as it has 
come to be known, in favor of the wife. 


case of 


The court 
holds that it is legal for women to attract mankind 
with “devices and attachments used to improve 
the work of nature,” as the following excerpts 
from the decision will show: “It is not necessary 
for a woman, during courtship, to inform her in- 
tended husband of any device or attachment used 
to improve the work of nature in the construction 
of her face, form or figure. 
posely concealed before marriage, be fraudulent 
representation and a ground for divorce, why are 


If a glass eye, pur- 


not false teeth, false hair, or any other false article 
peculiar to the fair sex also a ground for divorce” 
— Chicago Law Journal. 

Nebraska has enacted that no female: shall be 
employed in any manufacturing or mercantile 
establishment longer than ten hours per day; and 
that no child under the age of ten shall be em- 
ployed in any such establishment, and no child 
under the age of fourteen except during the schoo! 
vacation. It has also voted to create a commission 
to examine and 
above the age of eighteen, ef good moral char- 
acter, free from contagious disease, and with a 


license barbers, who must be 


record of two years’ apprenticeship or one year in 
an approved school for barbers. All this will cost 
each barber five dollars, and his certificate may be 
revoked if the should be convicted of crime, be- 
come a drunkard, show gross incompetency, or 
become afflicted with a contagious disease. 

The retirement of Hon. Louis E. McComas 
from the Supreme Court of the District of Colum- 
bia, to enter upon his duties as United States 
senator from the State of Maryland, was fittingly 
observed on the evening of March 24, 1899, when 
he was the guest of honor at a most enjoyable 
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bamjuet tendered by a number of his friends. Mr. 
Justice Harlan presided, and was exceedingly 
happy in his introduction of Judge McComas, who 
responded most gracefully and eloquently. Ad- 
dresses expressing the highest appreciatign of the 
services of Judge (McComas to the district, both in 
the halls of legislation and on the bench, were 
made by Chief Justice Bingham, Mr. Henry E. 
Davis, Rev. H. M. Wharton and others. — Wash- 
ington Law Reporter. 

The graduation of a class of 48 women from the 
New York University indicates the growing popu- 
larity of legal study among the fair sex. This 
class, which was started nine years ago, has been 
very successful under the direction of Prof. Isaac 
Franklin Russell. It has hitherto been supported 
entirely by fees paid by students and by voluntary 
but some liberal donor, whose 
name is not published, has recently contributed 
twelve thousand dollars as the nucleus of an en- 
dowment fund, and if others follow this example 
the woman’s law class will soon be established on 
a strong basis. The studies pursued by the class 
comprised four courses of lectures on law given 
by Prof. Russell, assisted by Miss Isabella 
Mary Pettus, and others. The lectureship was 
founded by the Woman’s Legal Education So- 
ciety, of which Mrs. John P. Munn is the president 
and Miss Helen M. Gould the vice-president. The 
course of study is designed to meet the needs of 
business women and women in private life who 


contributions, 


desire to obtain a knowledge of law to assist their 
judgment as litigants, witnesses and custodians of 
trust estates, or as a study for higher mental devel- 
opment. Many of the graduates become so inter- 
ested in the study that they enter the professional 
study of law with a view to active practice at the 
bar. 


English Hotes. 


The Benchers of King’s Inn, Dublin, have pro- 
mulgated a new rule, containing a provision jor 
the call of English barristers to the Irish bar. 
Every barrister of three years’ standing at the 
English bar, wpon presenting a certificate from 
the English attorney-general (or, in his absence, 
from the solicitor-general) that the applicant is a 
fit and proper person to be called to the Trish bar, 
and upon keeping three terms at King’s Inn, may 
become a barrister in Ireland without submitting 
to any examination. 

By the death of Lord Truro last week a peerage 
of singular interest to lawyers becomes extinct, 
says the Law Times. There have been three hold- 
ers of the Truro peerage, which was conferred on 
Sir Thomas Wilde, chief justice of the Common 
Pleas, on his elevation to the lord chancellorship 
in 1850. The peerage descended on Charles Wilde, 

, Who was a barrister of the Inner Temple, and, on 





his death in 1891, was inherited by his nephew, 
Thomas Wilde, the late lord, who was also a bar- 
rister of the Inner Temple. In the history of the 
peerage there is, so far as we are aware, no other 
instance of a peerage which lasted for some gen- 
erations having been held exclusively by members 
of the bar. 

It is a popular delusion, based on the fact that 
Lord Penzance draws a pension of £3,500 a year 
as an ex-baron of the exchequer and ex-judge of 
the Divorce Court, that the dean of the Arches 
enjoys a salary of £5,000 a year, says the West- 
minster Gazette. As a matter of fact the office is 
exceedingly ill-paid. Of late years the court fees 
have been quite insignificant, and the judge of 
the Arches Court is dependent on the dwindling 
fees, amounting to about £600 a year, which he 
receives as master of the faculties for the special 
marriage licenses granted by the Archbishop of 
Canterbury. The entire emoluments of the office 
do not, it is believed, at the present time amount 
to more than £800 a year. It is probable that in 
any future arrangement the post will be held to- 
gether with the office of vicar-general of the prov- 
ince of Canterbury, which is worth about the 
same. 


At the last Derby Assizes Mr. Justice Buckanill 
sentenced a young girl, living at Alport, near 
Bakewell, to three months’ imprisonment without 
hard labor for having concealed the birth of her 
illegitimate child. His lordship has now sent the 
following kindly letter to the girl’s father: * Sir.— 
I am the judge who sentenced your daughter on 
Saturday to three months’ imprisonment for the 
concealment of birth of her recently born child, 
and I have been to the gaol to-day to see her and 
talk to her, and I have told her that I am writing 
to you. She seemed very sorry for the past, and 
I want you to tell me that when she comes out of 
prison you and her mother will forgive her and 
take her back, and try to help her to make a new 
start. I know how angry you must have felt w 
her, but at the same time it would be a very great 
delight to me to know from you that you and her 
mother will overlook the past, and will not be any 
longer angry with her, so that she may be encour- 
aged to make a new beginning by your help.” -— 
Daily Mail. 

Lord Herschell is not the only ex-lord chan- 
cellor who has died abroad, says the Pall Mall 
Gazette, though there have been few. In 1851 the 
Earl of Cottenham died at Pietra Santa, in the 
duchy of Lucca; his remains were brought home. 
In 1868 Lord Brougham died at Cannes, and was 
buried there. 


The Lawyer and Magistrate is the name of a 
new monthly Irish legal publication. It is ad- 
mirable in plan, contents and arrangement, and 
if it maintains the standard of the first few num- 
bers we predict for it a brilliant success. 
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Legal Laughs. 


An English pleader before Lord Ellenborough 
was inclined to be flowery. ‘ My lord,” he began, 
“it is written in the Book of Nature What 
book?” inquired his lordship, taking wp a pen. 
“The Book of Nature.” ‘“ Name the page,” said 
his lordship, dipping his pen in the ink to note it 
down. 


—— > 


Hotes of Recent American Decisions. 


Attorney and Client — Authority of Attorney -— 
Settlement of Claim. — Without special authority, 
an attorney cannot accept anything in discharge 
of his client’s claim but the full amount thereof in 
cash. And where a plaintiff introduces evidence 
which makes out a prima facie case in his favor for 
the full amount for which he sues, proof by the 
defendant, in support of a plea filed by him that 
he has paid to the attorney of record for the 
plaintiff a sum less than the amount sued for, as a 
full settlement of the plaintiff's demand against 
him, raises no presumption that the attorney was 
authorized by the plaintiff to make such a settle- 
ment. Consequently, under such circumstances, 
the burden is upon the defendant to show the au- 
thority of the plaintiff's attorney to make the set- 
tlement which he sets wp as a satisfaction of the 
plaintiff's claim. (Kaiser v. Hancock, [Ga.] 32 
S. E. Rep. 123.) 

Carriers — Liability as Warehousemen. — A 
railroad company, as warehouseman, is not liable 
to the owner of goods for a destruction of the 
same occasioned by fire resulting from the negli- 
gence of its employe, who was an independent 
contractor, was exercising an independent busi- 
ness, and was not subject to the immediate direc- 
tion and control of the employer. (Brunswick 
Grocery Co. v. Brunswick & W. R. Co., [Ga.] 
32 N. E. Rep. 92.) 

Trespass to Try Title — Joint Owners. — An 
agreement between joint owners of land, providing 
that either may sell to pay purchase-money notes, 
and that the legal title, if either party dies before 
the notes are payable, shall vest in the survivor, 
to sell and dispose of to pay such notes, is not a 
mere power of attorney, but a contract conveying 
to the survivor the entire interest in the land to 
accomplish the purpose stated. (Carleton v. 
Hausler, [Tex.] 49 S. W. Rep. 118.) 


Trust — Resulting Trusts — Parol Evidence. — 
Where money to redeem land sold under a power 
in a mortgage is furnished to the mortgagor, un- 
der his parol contract to convey the land to the 
persons furnishing the money, the mortgagor, 
after such redemption, holds the legal title in 
trust for such persons, leaving in him no bene- 
ficial interest that can be reached by his creditors. 
(Tillman v. Murrell, [Ala.] 24 South. Rep. 712.) 
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Wills — What Constitutes. — Indorsement by 
the holder of a certificate of membership in a })-ne- 
ficial order, giving to her two children all he; 
interest in such certificate at her death, and nam- 
ing an executrix to receive pay thereof, are testa- 
mentary, and must be executed as a will. (Grand 
Fountain of United Order of True Reformers y. 


Wilson, [Va.] 32 S. E. Rep. 48.) 


o—_—— 


Correspondence. 


Tue Lawyers’ REGISTRATION Act. 


To the Editor of the Albany Law Journal: 

Touching the letter of Mr. Franklin Danaher, 
published by you, on the subject of * The Lawyers’ 
Registration Act,’ permit me to call your atten- 
tion to something that has escaped that gentleman 
and also many other members of the bar. 

What Mr. Danaher and his confreres may have 
thought about the construction that ought to be 
put upon the statute is of little avail beside the 
decision of the Court of Appeals that it had no 
power to order the registry of an attorney nunc 
pro tunc. The statute must stand or fall on the 
application of the ordinary rules of construction, 
and the Court of Appeals has declined to legis- 
late away the acts of omission performed by the 
framers of the law. 

There can be no doubt that the intention of the 
legislature in passing the act (Laws of 1898, chap. 
165) was entirely commendable, and was intended 
to be a remedy for crying evils that have long 
afflicted the bar of the State, particularly in New 
York city and Brooklyn. No reasonable prac- 
titioner may cavil at the object of the law, but the 
legislature, attempting to cover much ground and 
provide for many contingencies in a limited space, 
disregarded principles that are as old as the bar 
itself, and omitted something, which omission its 
censors, the Statutory Revision Commission, failed 
to notice, and which has caused injustice and been 
productive of litigation that might have been 
avoided. There should have been a section in the 
law providing for the entry of an order nunc pro 
tunc permitting the registration of attorneys who 
had been regularly admitted to the bar before the 
law went into effect, but had failed to register, 
whether from neglect or from causes beyond their 
control before the date set by the statute. Ad- 
mission to the bar is a solemn judicial act con- 
ferring certain privileges and rights upon the 
attorney of which he cannot be deprived except 
after regular judicial investigation and decision. 
Had this principle been observed in drafting the 
statute the conditions of notice, publication or 
affidavit required of belated applicants for registry 
could have been made as stringent as seemed de- 
sirable. 
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tion 4 of the existing statute appears to me 

to be clearly in contravention of article 1, section 

f the Constitution of the State of New York, 

far as it applies to persons who had been 

irly admitted to the bar prior to the time 
the law took effect. 


in s 
regu 
whe! 
It is also matter for some consideration, touch- 
ing the sanction of this law, whether it may not 
contlict with the Constitution of the United States, 
article 1, section 10, subdivision 1. 
Yours truly, 
C. N. TRonsIpDE. 


New York, March 23, 1899. 


Yew Books and New Eilitions. 


A Treatise on the Law of Contributory Negli- 
gence, OT Negligence as a 


Fisk 


Crawford, of 


Defense. 3y 
Charles 3each, Jr. Third Edition by 
John J. the New York 
New York: Baker, Voorhis & Co., 1899. 

Mr. published in 

1885, the second edition seven years later, and now 

the third appears. 


Bar 


Beach’s original work was 
Seach on Contributory Negli- 
gence has become one of the standard text-books 
very frequently referred to by courts and prac 
titioners, dealing with a subject of great and ever 
Mr. Crawford has embodied 
the late modifications of old 
principles, and has made reference to all the cases 
wherein have been applied old principles to the 


growing importance. 


in this edition all 


new conditions which are constantly arising. The 
citations in this edition of cases from the State, 
Federal and English reports are more than double 
in number those contained in the original edition 
of the work. 


Studies in International Law. By Thomas Erskine 
Holland, D. C. L. Oxford, at The Clarendon 


London and 
American 
avenue, New York. 


Press. New York: Henry 
3ranch, gr and 93 Fifth 


1898. 


Frowde. 


This volume of some 300 pages is a collection 
of papers originally delivered as lectures, and 
many of which have heretofore appeared in vari- 
ous reviews. These studies, while now printed 
substantially as they were first written, have been 
brought up to date whenever this has seemed de 
sirable by the addition of brief notes. They have 
also been roughly grouped, according to subject, 
under the several heads of ‘“ The Law of War,” 
“Tllustrations of the System of International 
Law,” “ The Eastern Question,” and “ Biograph- 
ical Sketches.” These studies are learned and 
thorough, containing matter of permanent interest 
and value. 





Cases on International Law During the Chino- 
Japanese War. By Sakuye Takahashi, Pro- 
fessor of Law in the Imperial Naval Staff 
College of Japan. Cambridge: At the Uni- 

1899. New York Publishers: 

The Macmillan Company, No. 66 Fifth avenue. 


versity Press. 


No thorough student of international law can 
fail to be interested in this volume. The author, 
Prof. Takahashi, enjoyed exceptional advantages 
in the collection of his hand. 
Naval 


College at Tokyo, he was directed to join the 


material at first 
Soon after becoming a professor in the 


Matsushima, as legal adviser to the admiral com- 
fleet, and remained on 
board the flagship nearly to the end of the war 
with China. 


manding the Japanese 


He was subsequently employed in 
the compilation of the official history of the war, 
and is now, at the request of his government, 
spending three years in Europe in order to carry 
further his studies in international law before re- 
turning to take up his appointment as professor 
of that subject in one of the Japanese universities. 
During the China great 
taken, under the guidance of Prof. 


war with pains were 
Takahashi, to 
observe in all questions of naval capture the best 
The intro- 
ductory chapter of the work under review throws 
much light on the subject, and the treatment of 
questions of detail is no less interesting. We are 
Prof. T. E. Holland that 
nearly a hundred vessels were visited by Japanese 


traditions of European prize courts. 


told in a preface by 


cruisers, although only one of them was actually 
taken in to the prize court at Sasebo. The value 
of the work is greatly increased by the official 
documents with 
trated. 


which its statements are illus- 


An Introduction to the History of the Law of 
Real Property. By Kenelm Edward Bigby, 
M. A., Permanent Under Secretary of State 
for the Home Department, assisted by Wil- 
liam Montagu Harrison, M. A., of Lincoln's 
Inn. Fifth Edition. Oxford: At the Claren- 
don 1898. American Branch, g1 and 
93 Fifth avenue, New York. 


Press. 


As an elementary treatise on the English law of 
real property particularly adapted for the use of 
students, Prof. Digby’s work has probably never 
been surpassed. As he states in his preface, his 
object throughout has been to attempt to explain 
the leading principles of the law as it exists at 
present by reference to its history. His training 
and ability eminently fitted him for the task under- 
taken, and the fact that his work has now passed 
into a fifth edition is conclusive proof of its ex- 
ceptional value not only to the student, but also to 
the practitioners who would be well grounded in 
the law. 
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THE VERDICT OF TEMPORARY INSANITY 
MID the rapid advance in all those branches vi 
science and art which are to us synonymous 
with civilization, any one who digests the subject- 
matter of his morning paper, either as an unpalat- 


able but mecessary entrée at breakfast, or a | 
peaceful post-prandial tonic for the mind, must be | 
struck with the ever-increasing number of suicides. | 
| homicide or manslaughter. It agrees with the 
| ancient doctrine of murder (Bracton, 134, b.), 


Men of science may speak of the unpleasant fact 
as they choose, and hanging their learned heads 


with truly philosophical resignation, regard it as 
| presente, nullo sciente; for that always he who de- 


one of the necessary evils that dog the steps of 
progress, like the wolves that slink to the rereward 
of a conquering army; pathologists may attribute 
it to the excessive consumption of alcohol, an 
overweening devotion to * 
not inebriates,” 


raised incubus remains. Its causes are, very prop- 
erly, being zealously searched out; but it is not 
within our province to do more than comment 
upon the fact. We intend, rather, to discuss the 
consequent pronouncement of the law, and the 
verdict of a coroner’s jury, “ Suicide while tem- 
porarily insane.” It may seem in the nature of 
quibbling to raise the question of the accuracy of 
such a verdict. Although it is undoubterly grati- 
fying to a large section of the community to dis- 


miss all thought of so moribund a subject with the | 


expletives of ennui, or a swish of society’s fan, 
and delightfully convenient to a bewildered physi- 
cian to express his opinion as to the cause of 
death, and the motive which actuated the taking 
off of life * by self and violent hands,” in terms as 
general as those with which he labels his liniments 
“for external application only,” the public, now- 
adays, expanding their inquisitiveness to all mat- 
ters that concern them in any degree, are hardly 
satisfied — perhaps a little tired of —that exquis- 
itely comprehensive return, “ Suicide while of 
unsound mind.” De mortuis nil nisi bonum, like 
most kind sentiments of olden days, is one of those 
charitable and now well-nigh obsolete maxims 
which English law seldom thought fit to counte- 
nance, and little scruple exists at the end of the 
nineteenth century as to the resurrection of the 
evils of the dead. We dare not seek to enter upon 
an analysis of those principles of political economy 
and morality which brought about the inclusion 
of attempted suicide in the Penal Code, as well as 
the old forfeiture of the suicide’s property, etc. —- 
they probably hark back to the period of feudalism 
in England and the military constitutions of 
ancient empires. We prefer to suggest the in- 
compatibility of the verdict with that logic in 
expression which characterizes the greater part of 
our legal procedure. In early times in England, 
when monarchs conceived no more effective de- 
sign for the integration of their states, and the 
obtaining of commercial prosperity, and fealty to 
themselves, than coercive measures with respect to 


‘the cup that cheers but | 
or the nervous tension of breath- | 
less modern commerce; but the stern statistic- | 
| one drowns himself,” cited by Greenwood, who 
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religion, the suicide of a subject was made an 
offense to tally with the teachings of the State- 
established belief, by a declaration that it was 
against God, against nature and against th king 
— as setting a bad example to his subjects. Every 
tendency of every act and institution aimed at 
stamping out self-destruction. The “ quality of 
the offense,” said Lord Dyer (Plowden, 262, 4th 
and 5th Eliz.), “is in a degree of murder, and not 


viz., that, murdrum est occulta hominum occisio nullo 


termines to kill himself, determines by the insti- 
gation of the devil to do it secretly, nullo presente, 


| nullo sciente, lest he should be prevented from 


doing so.” Some idea of the light in which fel 
de se was regarded may be formed from the some- 
what grotesque terms of an “inquisition where 


| writes in 1772: “ Inquisitio indentat, capt., etc., qui 


dicunt super sacramentum suum, quod pried, A. B. 
2 die ‘Maii anno, etc. * * * Deum prz oculis 
suis non habens, sed instigatione Diabolica seduct, 
and mot, ex malitia sua pre cogitata * * * in 
communi rivulo ibidem seipsum voluntarie and 
felonice submersit, et sic, jurat, praed, super sacra- 
mentum suum pried, dic, quod pred, A. B. modo 
and forma pred, adhunc ibidem voluntarie and 
felonice, ut felo de seip, occidit et murdravit contra 
pacem.” 

In Hawkins’ Pleas of the Crown (chap. 9, s. 3) 
it is pertinently asked: ‘“‘ Has a man, therefore, no 
reason, because he acts against right reason?” 
Again, in section 2, he remarks that he cannot 
but take notice of a strange notion which has un- 
accountably prevailed of late, that every one who 
kills himself must be non compos, of course; for it 
is said to be impossible that a man in his senses 
should do a thing so contrary to nature and all 
sense and reason. “If this argument be good,” 
he continues, “self-murder is no crime; for a 
madman can be guilty of none. May it not be 
argued with as much reason that the murder of a 
child or parent is against nature and reason, and, 
consequently, no man in his senses can commit 
it?” If it is rational to attribute the motive of a 
man who leaves his country for his country’s good 
to sound sense, and often extraordinary agility of 
mind and body, surely it is equally good sense, 
the facts of the case being similar, to infer that 
some men voluntarily shuffle off this mortal coil 
from motives founded on indisputably valid rea- 
soning. 

The verdict of “Suicide while of unsound 
mind,” in every case of genuine felo de se, is one 
of those anomalies to which custom can never 
make us agreeable; indeed, it may not be an out- 
rage to an oft-repeated proverb to say that here 
familiarity breeds a contempt which frequently 
reacts on our sense of the ridiculous. — Lawyef 
and Magistrate. 





